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Hazardous Waste Management

Under Act 97
Bruce S. Katcher*
I.

Introduction

In the period of two years since the passage of the Pennsylvania
Solid Waste Management Act in 1980 (Act 97),' the uncertainty generated by this new law was abated, somewhat; however, its impact
on hazardous waste management in the Commonwealth has begun
to manifest itself through the process of regulatory development.
Thus, on the heels of the enactment of Act 97, its complex and sometimes ambiguous statutory provisions dealing with hazardous waste
generators, transporters and treatment, and storage and disposal facilities2 (TSDF's) are being further refined by equally complex and
far more detailed regulations promulgated by the Pennsylvania Environmental Quality Board (EQB).3 At the same time, the federal

government is engaged in a hazardous waste regulatory quagmire of
its own creation under subtitle C of the Resource Conservation and
Recovery Act of 1976 (RCRA), with resultant direct and significant

implications for the Pennsylvania program.'
* B.S. 1971, J.D. 1976 University of Pennsylvania; Associate, Wolf, Block, Schorr &
Solis-Cohen, Philadelphia, Pennsylvania.
1. Act of July 7, 1980, P.L. 380, No. 97, PA. STAT. ANN. tit. 35, §§ 6018.101-6018.1003
(Purdon Supp. 1981) [hereinafter referred to as "Act 97" or the "Act"]. Act 97 repealed the
pre-existing Pennsylvania Solid Waste Management Act, Act of July 31, 1968, P.L. 788, No.
241 formerly codified at PA. STAT. ANN. tit. 35, §§ 6001-6017 [hereinafter referred to as "Act
241"], with the proviso that "all permits and orders issued, municipal solid waste management
plans approved, and regulations promulgated under" Act 241 were to remain "in full force and
effect unless and until modified, amended, suspended or revoked." PA. STAT. ANN. tit. 35,
§ 6018.1001.
2. The latter facilities are often referred to by the acronym "TSDFs" (Treatment, Storage, and Disposal Facilities). The comprehensive nature of the regulated community has led
to the popular characterization of this regulatory scheme as "cradle to grave" regulation of
hazardous waste.
3. See infra note 23 and accompanying text. The Pennsylvania regulations governing
hazardous waste management are codified at 25 PA. ADMIN. CODE §§ 75.260-75.267 (Shepard's 1982).
4. 42 U.S.C. §§ 6921-6931 (1976 and Supp. III 1979). RCRA was enacted as an amendment to the Solid Waste Disposal Act, Pub. L. 89-272, Title II, 90 Stat. 2806 (1976), which
completely revised that statute. The Solid Waste Disposal Act has been further amended most
recently and extensively by the Solid Waste Disposal Act Amendments of 1980, Pub. L. 96-

Of particular importance to Pennsylvania are those provisions
of RCRA enabling the states to obtain federal approval to implement their own hazardous waste programs in place of the federal

program.' In the absence of federal approval, solid waste management would be subject to dual regulation with many duplicative requirements. The Pennsylvania solid waste regulations are designed
not only to implement the sturdy framework of Act 97 but also to
enable the Commonwealth to receive authorization to carry out its
hazardous waste regulatory program in lieu of the federal program
in Pennsylvania. This article identifies and analyzes the major statutory requirements of Act 97 dealing with hazardous waste manage-

ment in Pennsylvania and provides guidance on program
implementation
requirement.
II.

in accordance with the federal authorization

Act 97-An Overview

Although this article deals primarily with hazardous waste, Act
97 is not so limited in scope. Rather, it addresses "solid waste" 6 in
general and is also divided into separate sections dealing with municipal waste (e.g., household, institutional, and commercial
482, 94 Stat. 2336 (1980); however, the basic structure of the federal legislation remains as
imparted by RCRA.
5. 42 U.S.C. § 6926 (1976 and Supp. III 1979). The regulations governing the authorization of state hazardous waste programs may be found at 40 C.F.R. § 123 (1981). It should be
noted that delegation of federal environmental programs to the state and/or federal approval
of state programs is not unusual. For example, the federal Clean Water Act, 33 U.S.C.
§§ 1251-1356 (1970) provides federal authorization for states to implement waste-water discharge permit programs in place of the federal National Pollutant Discharge Elimination System ("NPDES") permit program. 33 U.S.C. § 1342(b),(c) (1976). In addition the Clean Air
Act, 42 U.S.C. §§ 7401-7662 (1970), requires federal approval of state implementation plans
("SIPs") for the purpose of achieving federally promulgated national ambient air quality standards. Id § 7410.
6. Act 97 defines "solid waste" as "[a]ny waste, including, but not limited to, municipal,
residual, or hazardous wastes, including solid, liquid, semisolid or contained gaseous materials." PA. STAT. ANN. tit. 35, § 6018.103 (Purdon Supp. 1981). Additional specificity is added
to this definition through the separate definitions of "municipal," "residual," and "hazardous"
waste. See infra notes 7, 8, 9. By comparison, RCRA defines solid waste as follows:
The term "solid waste" means any garbage, refuse, sludge from a waste treatment
plant, water supply treatment plant, or air pollution control facility and other discarded material, including solid, liquid, semisolid, or contained gaseous material resulting from industrial, commercial, mining, and agricultural operations, and from
community activities, but does not include solid or dissolved material in domestic
sewage, or solid or dissolved materials, in irrigation return flows or industrial discharges which are point sources subject to permits under section 1342 of Title 33, or
source, special nuclear, or by-product material as defined by the Atomic Act of
1954....
42 U.S.C. § 6903(27) (1976 and Supp. III 1979). The Act 97 definition of solid waste differs
from the RCRA definition in its failure to reference "discarded material." Act 241 previously
included these materials in the definition of solid waste ("garbage, refuse, and other discarded
materials...") and Act 97's definitions of residual and hazardous waste (though not municipal) also reference such materials. The reasons for the omission of "discarded materials" in
the Act 97 definition of solid waste are unclear.

wastes),7 residual waste (e.g., nonhazardous industrial wastes), 8 and
hazardous waste. 9 The Act treats municipal, residual, and hazardous waste inseparate articles, while permitting and enforcement provisions for all three types of waste are consolidated in two other
articles."t The municipal planning provisions of the repealed Act
241 are retained and the provisions on municipal waste are somewhat expanded.'
Furthermore, a comprehensive state planning
program covering hazardous waste generation
and treatment and
2

disposal facility siting has been added.1

7. Any garbage, refuse, industrial lunchroom or office waste and other material
including solid, liquid, semisolid or contained gaseous material resulting from operation or residential, municipal commercial or institutional establishments and from
community activities and any sludge not meeting the definition of residual or hazardous waste hereunder from a municipal, commercial or institutional water supply
treatment plant, waste water treatment plant, or air pollution control facility.
PA. STAT. ANN. tit. 35, § 6018.103 (Purdon Supp. 1981). There is no corresponding federal
definition of municipal waste.
8. Any garbage, refuse, other discarded material or other waste including solid,
liquid, semisolid, or contained gaseous materials resulting from industrial, mining
and agricultural operations and any sludge from an industrial, mining or agricultural
water supply treatment facility, or air pollution control facility, provided that it is not
hazardous. The term "residual waste" shall not include coal refuse as defined in the
"Coal Refuse Disposal Control Act." "Residual waste" shall not include treatment
sludges from coal mine drainage treatment plants, disposal of which is being carried
on pursuant to and in compliance with a valid permit issued pursuant to "The Clean
Streams Law."
Id § 6018.103 (Purdon Supp. 1981). Again, RCRA does not define "residual waste."
9. Any garbage, refuse, sludge from an industrial or other waste water treatment
plant, sludge from a water suppiy treatment piant, or air pollution control facility and
other discarded material including solid, liquid, semisolid, or contained gaseous material resulting from municipal, commercial, industrial, institutional, mining, or agricultural operations, and from community activities, or any combination of the above,
(but does not include solid or dissolved material in domestic sewage, solid or dissolved materials in irrigation return flows or industrial discharges which are point
sources subject to permits under § 402 of the Federal Water Pollution Control Act
• . .or source, special nuclear, or by-product material as defined by the U.S. Atomic
Energy Act of 1954..., which because of its quantity, concentration, or physical,
chemical or infectious characteristics may:
(1) cause or significantly contribute to an increase in mortality or an increase in
morbidity in either an individual or the total population; or
(2) pose a substantial present or potential hazard to human health or the environment when improperly treated, stored, transported, disposed of or otherwise
managed.
The term "hazardous waste" shall not include coal refuse as defined in ... the "Coal
Refuse Disposal Control Act." "Hazardous waste" shall not include treatment sludges from coal mine drainage treatment plants, disposal of which is being carried on
pursuant to and in compliance with a valid permit issued pursuant to . . . "The
Clean Streams Law."
Id § 6018.103 (citations omitted). The portion of this definition up through the citation to the
U.S. Atomic Energy Act of 1954 is identical to the RCRA definition of "solid waste." With the
additional exception of the special provisions dealing with coal waste, the Act 97 definition of
hazardous waste is identical to RCRA. See 42 U.S.C. § 6903(5) (1977).
10. PA. STAT. ANN. tit. 35, §§ 6018.501-6018.617 (Purdon Supp. 1981).
1I. Id § 6018.201(b)-(1). These provisions require the development of plans governing
municipal waste management systems throughout the Commonwealth, with limited
exceptions.
12. Id § 6018.507. The development of a statewide solid waste management plan is also
provided for, though in less detail. Id § 6018.104(3). Such a plan has been completed in final
draft form. See Pennsylvania Solid Waste Management Plan, January, 1981-January,1986,
Pennsylvania Department of Environmental Resources, Final Draft, Jan. 30, 1981). Penn-

The most extensive differences from Act 241 are those provisions in Act 97 dealing with hazardous waste planning and regulation of hazardous waste management, covering generators,
transporters, and Act 97's general enforcement provisions' 3 also
greatly expand the remedies, degree of penalties, and investigatory
tools available to the Department of Environmental Resources
(DER), the agency with primary responsibility for implementation
of Act 97.14 Other significant innovations include the following: a
mechanism for county and municipal advisory input into state permitting decisions;' 5 a complex certification procedure, analogous to
public utility regulation, whereby hazardous waste treatment and
disposal facilities may be immunized from local regulation;' 6 licensing of hazardous, but not municipal or residual, waste transporters; 17
bonding requirements applicable to most solid waste handling and
disposal facilities and hazardous waste transporters;'" establishment
of a Solid Waste Abatement Fund; ' and specific statutory standards
dealing with strict liability for improper hazardous waste management practices.2 °
Four agencies participate in the implementation of Act 97DER, the Department of Health (DOH), EQB, and the Environmental Hearing Board (EHB). DER is primarily responsible for administration, planning, permitting, regulation, and enforcement,
although its powers are shared to the extent of having to "consult"
with DOH "regarding matters of public health significance."' 2' Further DOH involvement is provided for through county health departments, where they exist, which are given the elective power to
share with DER the administration and enforcement of Act 97.22
EQB is given the power to adopt rules and regulations for imsylvania's plan was approved by the U.S. Environmental Protection Agency (EPA) on March
31, 1982. See 47 Fed. Reg. 14912 (April 7, 1982).
13.
14.

PA. STAT. ANN. tit. 35, §§ 6018.601-6018.617 (Purdon Supp. 1981).
Id § 6018.104.

15. Id § 6018.504.
16. Id § 6018.105(f).
17. Id § 6018.501(b).
18. Id § 6018.505.
19. Id § 6018.701. The Fund will consist of allfines, penalties, and bond forfeitures
collected under the Act and is to be used by DER for the abatement of present or potential
health or environmental hazards from improper solid waste treatment, transportation, storage,
processing, or disposal. Compare the broader scope of the federal fund ("Superfund") established for cleanup of abandoned hazardous waste dump sites or "releases" that are damaging
or threaten to damage the environment pursuant to the Comprehensive Environmental Response Compensation and Liability Act of 1980, Pub. L. 96-510, 94 Stat. 2767 (1980) (codified
at 42 U.S.C. §§ 9601-57 (1981)). Superfund is funded by a tax on certain chemical and petroleum products and cleanup may be implemented through cooperative agreements with the
35, § 6018.104(17), authorizing DER to administer funds for
states. See PA. STAT. ANN. tit.
this purpose.
20. Id § 6018.401(b), .610(8).
21. Id § 6018.104.
22. Id § 6018.106.

plementing the Act 23 and is obligated to adopt the state hazardous
waste facilities plan to be proposed to it by DER. 24 EQB is also
given the power to issue to hazardous waste treatment or disposal
facilities certificates of public necessity, which have the effect of preempting local regulations.2 5
The primary responsibility of EHB is to hold hearings in administrative enforcement proceedings and hear appeals from DER
decisions under the Act. 26
III.

Introduction to Hazardous Waste Under RCRA

The RCRA hazardous waste regulatory program has served as a
model and catalyst for Pennsylvania under Act 97. The foundation
of the federal program is the RCRA provision requiring EPA to promulgate regulations identifying the characteristics of hazardous
waste and listing particular hazardous wastes.2 7 Any person engaging in hazardous waste activity must notify EPA of such activity
within ninety days after the promulgation of the regulations. 28 Ap23. Id § 6018.105(a). At least thirty days prior to consideration by EQB, draft regulations must be submitted by DER to the Senate Environmental Resources and House Conservation Committees for review and comment. Id § 6018.107.
24. Id § 6018.105(0, § 6018.507(g).
25. Id § 6018.105(0,(h).
26. Id § 6018.108. Under the Administrative Code, PA. STAT. ANN. tit. 71, § 510-21,
any action of DER is appealable to EHB by any person adversely affected thereby. A substantial body of law has developed concerning EHB's subject matter jurisdiction, i.e., what constitutes an appealable "action," as well as who has standing as a "person adversely affected" to
challenge such actions. EHB considered the appealable action and standing questions at
length in Newlin Twp. v. Commonwealth of Pa., Dep't of Envtl. Resources, EHB Docket No.
76-127-D (1979), decided under Act 241. EHB's ruling upholding the standing of a municipality to challenge DER approval of the landfill plan modifications at issue (the landfill was
located in Newlin Township) was reversed on appeal by the permittee in Strasburg Assocs. v.
Newlin Twp., 52 Pa. Commw. Ct. 514, 415 A.2d 1014 (1980) on the questionable basis that the
interests asserted by the Township were either (1) without foundation in case law or statute,
(2) hypothetical, or (3) derived from the Township's interest in protecting the health, safety,
and welfare of its citizens which, without explanation, the Court found to be inadequate to
confer standing. Id at 520-22, 415 A.2d at 1017. The Court did not question whether DER's
action was otherwise appealable. See Susquehanna County v. Commonwealth of Pa., Dep't of
Envtl. Resources, 58 Pa. Com. Ct. 381, 427 A.2d 1266 (1981), allocaturgranted, Pennsylvania
Supreme Court Docket No. 81-3-444, indicating a similar result concerning standing under
Act 97, notwithstanding the new provisions dealing with municipal and county permit review.
PA. STAT. ANN. tit. 35, § 6018.504. EHB has not applied the Commonwealth Court's stringent
standing requirements to intervenors. See, e.g., Township of Middle Paxton v. Commonwealth of Pa., Dep't of Envtl. Resources, EHB Docket No. 80-127-W (1981).
27. Not later than 18 months after October 21, 1976 and after notice and opportunity for public hearing, the Administrator shall promulgate regulations for identifying the characteristics of hazardous waste, and listing particular wastes . . . which
shall be subject to the provisions of this subtitle.
42 U.S.C. § 6921(b) (1976 and Supp. III 1979).
28. Id § 6930 provides,
Not later than 90 days after promulgation or revision of regulations under section
6921 of this title identifying by its characteristics or listing any substance as
hazaidous waste subject to this chapter any person generating or transporting such
substance or owning or operating a facility for treatment, storage, or disposal of such
substances shall file with the Administrator (or with States having authorized hazardous waste permit programs under section 6926 of this title a notification stating the

plication of these provisions identifies the regulated community by

identifying which wastes are subject to regulation, and requiring persons handling these wastes to notify EPA of their activities.
The remaining aspects of the RCRA hazardous waste management program concern the development of federal standards applicable to generators and transporters of hazardous waste, and owners
and operators of hazardous waste TSDF's. RCRA requires EPA to
establish standards for generators of hazardous waste concerning
record-keeping and reporting; labelling and use of appropriate waste
containers; identification of the properties of the generator's waste to
persons transporting, treating, storing, or disposing of these wastes;
and the use of a waste manifest, or shipping document, to designate
transporters or TSDF's to handle the waste after it leaves the
generator.2 9
Under EPA regulations, transporters of hazardous waste must
comply with the shipping manifest by delivering the waste to the
facility or other transporter designated on the manifest by the generator.30 Transporters are also subject to the United States Department of Transportation rules governing the transportation of
hazardous materials 31 and reporting of hazardous waste discharges,
and the EPA requirements governing the response to spills during
transportation.3 2
EPA standards governing TSDF's include recordkeeping and
reporting requirements; monitoring and inspection systems; operatlocation and general description of such activity and the identified or listed hazardous waste handled by such person. In revising any regulation under section 6921 of
this title identifying additional characteristics of hazardous waste or listing any additional substance as hazardous waste subject to this subchapter, the Administrator
may require any person referred to in the preceding sentence to file with the Administrator (or with States having authorized hazardous waste permit programs under
section 6926 of this title) the notification described in the preceding sentence. Not
more than one such notification shall be required to be filed with respect to the same
substance. No identified or listed hazardous waste subject to this subchapter may be
transported, treated, stored or disposed of unless notification has been given as required under this subsection.
EPA promulgated the initial hazardous waste characteristics and lists on May 19, 1980, making August 18, 1980 the notification deadline for persons handling wastes at that time. The
original notification form and instructions were published in the Federal Register on February
26, 1980. 45 Fed. Reg. 12746 (1980). Each notifier received an EPA identification number for
the hazardous waste manifest system. See infra notes 28 & 29 and accompanying text. EPA
regulations prohibit persons who began handling wastes after August 18, 1981, from treating,
storing, disposing, or offering for transportation hazardous waste without receiving an identification number. See, e.g., 40 C.F.R. § 262.12 (1981).
29. 42 U.S.C. § 6922 (1976 and Supp. III 1979). EPA generator standards are found at
40 C.F.R. part 262 (1981).
30. 42 U.S.C. § 6923 (1976 and Supp. III 1979). EPA transporter regulations, which were
developed jointly with the United States Department of Transportation as required under
RCRA, appear at 40 C.F.R. part 263 (1981).
31. 49 C.F.R. Subchapter C (1981). Transporters must also comply with the requirements of 49 C.F.R. parts 717-719 (1981). There is no federal licensing requirement for hazardous waste transporters.
32. 40 C.F.R. § 263.30 (1981).

ing methods; location, design, and construction requirements; contingency plans; ownership, operation, personnel training, and
financial responsibility requirements; and compliance with the manifest system. 3 In addition, RCRA provides for a federal permit system for TSDF's but not for generators or transporters. "Interim
status" is granted to any TSDF required by RCRA to have a permit
and which was in existence on October 30, 1980, until EPA is able t,issue permits to these facilities.34 Finally, RCRA includes enforcement 35 and inspection 36 provisions and provisions regarding authorization of state programs.3 7
State authorizations may be granted by EPA in two forms, in
terim or final. Both forms of EPA authorization have the effect of
investing any action taken by a state pursuant to its authorized program with the same force and effect as action taken by the federal
government under RCRA and allowing the state to implement its
program in lieu of the federal hazardous waste program. Interim
authorization is available to states that have implemented a hazard38
ous waste program prior to ninety days after the promulgation date
of federal regulations governing generators, transporters, and
TSDF's, if the program is "substantially equivalent" to the federal
program.3 9 While interim authorization of a state hazardous waste
program is not a prerequisite to acquiring final EPA approval, interim authorization allows a state a two year phase-in period to
achieve the more rigorous standards of final authorization. Once
granted, interim authorization expires two years after the date of
promulgation of the federal regulations.4'
Final authorization is available to any state whose hazardous
waste program is equivalent to the federal program, consistent with
the federal or state program applicable in other states and supported
33. 42 U.S.C. § 6924 (1976 and Supp. III 1979). EPA regulations appear at 40 C.F.R.
parts 264 (new facilities), 265 (existing facilities with interim status, described at infra note 34
and accompanying text), and 267 (temporary standards for new disposal facilities) (1981).
34. 42 U.S.C. § 6925 (1976 and Supp. 1II 1979). Regulations appear under 40 C.F.R.
parts 122, 124 (1981).
35. 42 U.S.C. § 6928 (1976 and Supp. III 1979).
36. Id § 6927.
37. Id § 6931. Regulations appear at 40 C.F.R. part 123 (1981).
38. The federal regulations addressing generators, transporters, and TSDF's do not become effective until six months after promulgation. 42 U.S.C. § 6930(b) (1976 and Supp. III
1979). EPA has not applied this six month lag to certain amendatory regulations, which EPA
contends may become effective upon promulgation. See, e.g., 45 Fed. Reg. 76,626 (1980).
39. EPA defines "substantial equivalence" as "to a large degree, or in the main equal in
effect." 45 Fed. Reg. 33,391 (1980). Substantial equivalence will be judged in terms of protection of the environment and impact on the regulated community as well as concerns about
state autonomy. Id Specific components of state programs are identified in 40 C.F.R. part
123 (1981).
40. Since the federal program has been promulgated in a piecemeal fashion rather than
as a uniform package, EPA has taken the approach of allowing the states to apply for and
receive interim authorization on the same basis. See infra note 43 and accompanying text. 40
C.F.R. § 123.121 (1981).

by adequate enforcement authority.4"
Although EPA has promulgated regulations relating to the identification and listing of hazardous waste, hazardous waste generators
and transporters, and substantial portions of the general requirements applicable to TSDF's, including the standards applicable to
interim status facilities,4 2 there has been a delay in the complete promulgation of more detailed technical standards for permitting
TSDF's, primarily those regulations applicable to land disposal facilities.43 As a result, EPA has developed a rather complex procedure for the interim authorization of state programs, breaking
authorization into phase I and phase II, with phase II further divided
into subcomponents.'
Phase I includes the regulations governing waste identification,
waste characteristics, generators, and transporters, as well as the general standards state programs must meet to get interim status.4 5 The
Phase I regulations also provide standards for new hazardous waste
facilities, 4 6 with the exception of technical and design permitting
standards.4 7 Pennsylvania has applied for and been granted Phase I
authorization.4 8 Phase II was intended to cover the detailed TSDF
technical and permitting standards for new facilities in a unified
manner, but because EPA had not been able to promulgate final
standards for all facilities, the agency divided Phase II authorization
into several components, authorizing state permitting programs for
41. Regulations governing final authorization are found at 40 C.F.R. §§ 123.31-123.39
(1981). EPA described its position on the implementation of RCRA "equivalence" and "consistency" requirements, which it views as more stringent than the "substantial equivalency"
standard for interim authorization, as follows: "EPA has not required States to adopt EPA's
precise regulations, but has required them to achieve the same effect, and has been particularly
careful to require very close similarity where problems of dissimilar State requirements might
arise." 45 Fed. Reg. 33,395-96 (1980).
42. See supra notes 28-33 and accompanying text.
43. In the July 24, 1981 Federal Register, 46 Fed. Reg. 38,818, EPA announced that the
standards for permitting hazardous waste tanks, container storage facilities, and piles and storage surface impoundments (promulgated on January 12, 1981, 46 Fed. Reg. 2802) and the
standards for permitting hazardous waste incinerators (promulgated on January 23, 1981, 46
Fed. Reg. 7666) would go into effect on July 13 and July 22, 1981, respectively. EPA also
announced its intention to initiate rulemaking to suspend the effective dates of the permitting
standards for storage surface impoundments and incinerators as applied to existing facilities.
46 Fed. Reg. 38,318 (1981). Pending promulgation of detailed land disposal facility permitting
standards, which were proposed in the February 5, 1981 Federal Register, 46 Fed. Reg. 11,126,
EPA adopted a set of general temporary standards to allow the permitting of land disposal
facilities on a case-by-case basis. 45 Fed. Reg. 12,416 (1981). These temporary standards,
codified at 40 C.F.R. part 267 (1981), became effective on August 13, 1981 and were to remain
effective for at most 18 months. EPA was under court order to promulgate detailed land disposal site regulations. Illinois v. Gorsuch, 530 F. Supp. 337 (D.D.C. 1981), stayedpending
appeal, No. 82-1035 (D.C. Cir. March 16, 1982). Those regulations were finally promulgated
in the Federal Register of July 26, 1982, 47 Fed. Reg. 32274, to take effect on January 26, 1983.
44. See generall 46 Fed. Reg. 8298 (1981).
45. 40 C.F.R. parts 123, 265, 261, 262, 263 (1981).
46. 40 C.F.R. part 264 (1981).
47. Id
48. Pennsylvania's phase I authorization was effective May 26, 1981. See 46 Fed. Reg.
28,161 (1981).

specific categories of facilities as the federal standards for those facilities are promulgated.4 9 States with a desire to begin independent
regulation of hazardous waste will not have to wait until the entire
phase II program is developed by EPA.5 ° In examining Act 97 and
the regulations developed thereunder, it will be useful to keep in
mind that the timing of the promulgation of regulations in Pennsylvania is to a large extent affected by the parallel development of
the federal standards and procedures for state authorization.
IV.

Hazardous Waste Under Act 97

While Article IV of Act 97 deals solely with hazardous waste,
provisions dealing specially with hazardous waste are also found in
Article I ("General Provisions"), 5 Article V ("Applications and Permits"),5 2 Article VI ("Enforcement and Remedies"),53 and Article
VIII ("Leasing Real Estate").54 In addition, all of the provisions of
Article V and VI that are applicable to solid waste are, of course,
also relevant to hazardous waste as a category of solid waste.
A.

Identfying Hazardous Waste

The EQB is to establish regulations identifying the characteristics of hazardous wastes and listing particular hazardous wastes,
which shall be subject to the provisions of the Act.5 5 The first regulations were issued by the EQB on July 15, 198056 and were virtually
identical to the federal lists and characteristics promulgated by EPA
on May 19, 1980." 7 The characteristics of hazardous waste specified
by the EQB include ignitability, corrosivity, reactivity, and toxicity.58
In addition, certain types of waste, including certain process wastes
and chemical products, have been specifically categorized by the
49. See 46 Fed. Reg. 8298 (1981). EPA expressly excepted the general temporary permitting standards for land disposal facilities, 40 C.F.R. part 267 (1981), from use as a basis for
authorizing the states, not EPA, to issue land disposal permits. See supra note 43.
50. Id
51. PA. STAT. ANN. tit. 35, §§ 6018.105(14)-.104(17), § 6018.105(d), (f) (Purdon Supp.
1981).
52. See id §§ 6018.501(b),(c), 6018.502(b),(c),(g), and 6018.507.
53. See id §§ 6018.602(d), 6018.605, 6018.606(d)-(g),(i), 6018.610(5),(8), 6018.611.
54. Id § 6018.801.
55. Id § 6018.402.
56.

10 PA. ADMIN. BULL. 3162 (Aug. 2, 1980).

57. 45 Fed. Reg. 33,119 (1980). The federal characteristics and lists are codified at 40
C.F.R. part 261 (1981). Pennsylvania's hazardous waste regulations, which are codified under
Title 25, Chapter 75 of the Pennsylvania Administrative Code, use a codification system generally corresponding to the federal system, in which the last three numbers of the Code section
are the same as the corresponding C.F.R. part, e.g., Pennsylvania's lists and characteristics are
found at 25 PA. ADMIN. CODE § 75.261. The Pennsylvania regulations governing generators
(25 PA. ADMIN. CODE § 75.262), transporters (25 PA. ADMIN. CODE § 75.263), and TSDF standards (25 PA. ADMIN. CODE §§ 75.264 and 75.265) correspond but are not identical to the
federal standards under 40 C.F.R. parts 262, 263, 264, 265 (1981).
58. 25 PA. ADMIN. CODE § 75.261(g) (Shepard's 1982). The identical federal characteristics may be found at 40 C.F.R. §§ 261.21-261.24 (1981).

EQB as hazardous.5 9 A waste is hazardous if it (1) exhibits any of
four characteristics, (2) is separately listed, (3) is a mixture of one or
more listed wastes and other waste, or (4) is generated from the treatment, storage, of disposal of a waste in the first, second, or third
category.60
Moreover, DER is not limited to regulating listed hazardous
wastes or those meeting any of the four characteristics. DER may
regulate any waste that it has "determined" to be hazardous, based
on a finding that the waste poses a substantial present or potential
hazard to human health or the environment, without going through
formal rulemaking procedures to have the waste formally listed or its
hazardous characteristics defined by the EQB. 6 ' In this manner,
DER's authority to define and regulate new hazardous wastes exceeds that of EPA.
B. Not!fication of Hazardous Waste Activity
Act 97 requires any person or municipality generating or transporting hazardous waste, or owning or operating a facility for the
treatment, storage, or disposal of any hazardous waste to file with
DER a notification stating the location and general description of
59. 25 PA. ADMIN. CODE § 75.261(h) (Shepard's 1982). Compare EPA lists at 40 C.F.R.
§§ 261.30-261.33 (1981). EPA amended its hazardous waste lists through formal rulemaking
on several occasions after the lists' promulgation in May 1980. See, e.g., 45 Fed. Reg. 78,524
(1980). EQB recently attempted to keep pace by proposing and promulgating corresponding
amendments to the Pennsylvania regulations to incorporate current EPA changes. See II PA.
ADMIN. BULL. 3158 (September 12, 1981). These proposed amendments have been adopted.
12 Pa. Admin. Bull. 2981 (September 4, 1982).
60. 25 PA. ADMIN. CODE § 75.261(b) (Shepard's 1982). An example of a waste in the
fourth category is the sludge from a hazardous waste treatment facility. Specific exclusions
may be found at 25 PA. ADMIN. CODE § 75.261(c) (Shepard's 1982), including an exclusion for
the hazardous waste of certain small quantity generators. An administrative procedure for
"delisting" a waste appears at 25 PA. ADMIN. CODE § 75.260(b) (Shepard's 1982). The fourth
type of waste described in the text is considered hazardous until "delisted," although it may
neither exhibit the characteristics of a hazardous waste nor be separately listed.
Industry has criticized the criteria used under RCRA and followed in Pennsylvania for
identifying hazardous waste. Industry spokesmen contend that the criteria fail to adequately
account for the degree of hazard associated with handling hazardous waste. An alternative
approach to respond to this criticism would be to assess and classify the degree of hazard
involved according to the following factors: (i) the intrinsic potential to cause harm associated
with the waste substance itself; (2) the volume of waste to be handled at a facility; (3) siterelated geologic, hydrologic, and similar factors which would affect the rates of travel time for
any movement by the wastes if they should escape from the control facility; (4) the quality and
importance of groundwaters which might be contaminated by such wastes; (5) the persistence
(i.e., rate of degradation) of the wastes in the environment; and (6) the manner in which it is
disposed of, such as premixing acid and basic salts so as to insolubize metal salts. See L.
WOOLEY, ENVIRONMENTAL QUALITY ISSUES, THE RELATION OF FEDERAL LAWS TO STATE

PROGRAMS, 50, 62 (981).

61. PA. STAT. ANN. tit. 35, § 6018.402 (Purdon Supp. 1981). Regulations for making this
determination are found at 25 PA. ADMIN. CODE § 75.261(f) and correspond generally to the
federal criteria used by EPA for identifying and listing new hazardous wastes, a procedure that
is subject to federal rulemaking requirements. See 40 C.P.R. part 261, Subpart B (1981).

the waste.62 No hazardous waste identified or listed under Act 97
may be transported, treated, processed, stored, or disposed of unless
the required notification has been given.6 3 Act 97's notification requirement is similar to that of RCRA, 64 although the timing and
precise requirements of the notification may differ, depending upon
the promulgation of regulations by the EQB identifying or listing
hazardous wastes. Therefore, to avoid requiring separate and identical notification to EPA and DER, the EQB has adopted a regulation
that recognizes completion of the RCRA notification as satisfactory
compliance with the state notification procedure.6 5
C

Siting of Hazardous Waste Facilities

1. Planning.-Important provisions in Act 97 govern the siting
of hazardous waste treatment and disposal facilities.66 First, DER
must prepare and submit to the EQB a proposed Pennsylvania hazardous waste facilities plan.67 The EQB has two years to study and
approve the plan.6 8 In the interim, DER is required to develop and
publish in the Pennsylvania Bulletin preliminary "environmental,
social and economic" siting criteria and standards.6 9
The composition of the plan is set forth in detail.7" It must include, inter alia, final siting criteria, an inventory and evaluation of
the sources of hazardous waste and current hazardous waste practices in Pennsylvania, a determination of future hazardous waste facility needs, and identification of existing and future hazardous
waste treatment and disposal facilities and locations as are necessary
to the management of hazardous waste generated in Pennsylvania. 7
No reference is made to waste generated outside of Pennsylvania,
although the treatment and disposal of such waste in Pennsylvania
could possibly negate DER's planning activity.7 2
62. PA. STAT. ANN. tit. 35, § 6018.501(c). DER must be notified within ninety days of the
identification of the waste as hazardous in accordance with the criteria listed by EQB.
63. Id
64. 42 U.S.C.A. § 6930(a) (West Supp. 1981).
65. See 24 PA. ADMIN. CODE § 75.267(b)(a) (Shepard's 1982).
66. Act 97 does not mention storage facility siting.
67. PA. STAT. ANN. tit. 35, § 6018.104(14) (Purdon Supp. 1981) [hereinafter referred to as
the "Plan"]. The Plan must be submitted to EQB within two years of the effective date of Act
97, i.e., by September 5, 1982).
68. Id § 6018.507(g). EQB approval is required within the same two year period allotted
to DER to prepare the plan.
69. Id § 6018.104(15). The preliminary criteria must have been published within six
months after the effective date of Act 97. See infra notes 75-81 and accompanying text.
70. Id § 507.
71. Id
72. Planning that has the effect of excluding other states' hazardous waste is susceptible
to constitutional challenge. City of Philadelphia v. State of New Jersey, 437 U.S. 617 (1978)
(invalidated, under the Commerce Clause of the United States Constitution, a New Jersey
statute banning the importation for disposal within the state of waste originating outside the
state).

Public participation in the development of the plan is guaranteed through an advisory body to be appointed by the Secretary of
DER, including representation from the following four groups: private citizens, representatives of public interest groups, public officials, and citizens or representatives of organizations "with
substantial economic interest in the plan."7 3 The advisory body
must include a representative of a waste treatment operator, a generator, and local government, as well as an environmentalist and an
academic scientist.7 4
The first step in the planning process has taken place with the
publication of the preliminary siting criteria in the April 25, 1981
Pennsylvania Bulletin.7 5 The preliminary criteria are divided into
three levels. Level I sets forth a number of environmental factors,
including wetlands, flood hazard areas, public water supply watersheds, the presence of which would preclude the siting of a hazardous waste facility.7 6 Level II identifies a series of environmental,
social and economic standards, such as geology, hydrology, soils,
zoning, transportation, population density, and nearby land uses, the
consideration of which may result in a positive, negative, or cautionary siting decision. 77 Level III indicates how those factors designated as cautionary in the Level II analysis are to be further assessed
or mitigated at the hazardous waste facility to yield a positive or
negative siting decision.7 8
Act 97 does not indicate whether the preliminary siting criteria
are to have any regulatory effect, and their ultimate effect is still unknown. No provision requires hazardous waste facility permits issued pursuant to Act 97 to be consistent with the preliminary criteria
or the plan;7 9 however, DER has taken the position-that the preliminary criteria will be applied not only to new facilities, but also to
existing permitted facilities.8 ° Because existing facilities will have to
apply for a new permit under Act 97 many may find it impossible to
comply and therefore be faced with closure.
The preliminary siting criteria for hazardous waste facilities
have already been given quasi-legal effect by the Pennsylvania judi73.

PA. STAT. ANN. tit. 35, § 6018.507(b) (Purdon Supp. 1981).

74.
75.

Id
i PA. ADMIN. BULL. 1417 (April 25, 1981).

76. Id at 1418-19.
77. Id at 1419-20. Several of the Level II considerations are adapted to the siting criteria
from DER's Environmental Assessment Process (EAP), which it began applying in August
1980 to all solid waste permit applications to satisfy its responsibilities under Article I, section
27 of the Pennsylvania Constitution. See Township of Middle Paxton v. Commonwealth of
Pa., Dep't of Envtl. Resources, EHB Docket No. 80-127-W (1981). To date, EAP has not been
formally adopted by regulation. One of the legislative purposes of Act 97 is to implement
Article I, section 27. See PA. STAT. ANN. tit. 35, § 6018.102(10) (Purdon Supp. 1981).
78. II PA. ADMIN. BULL. 1417, 1421-22 (April 25, 1981).
79. See supra note 68 and accompanying text.
80. See supra note 78.

ciary. In North Codorus Township v. Sunny Farms, Ltd 81 a local
zoning provision required a five-hundred yard buffer between a
waste disposal site and any building used for human occupancy.8 2
The York County Court of Common Pleas, referring to the preliminary siting criteria as "proposed regulations, "83 noted that the level
II criteria for proximity of hazardous waste facilities to incompatible
facilities and structures indicated a negative siting decision if any
structure is located within .25 miles of the hazardous waste facility
site boundary, a cautionary decision if between .25 and .5 miles, and
a positive decision otherwise. 84 The consistency of the North
Codorus Township ordinance with the preliminary criteria was one
of several elements relied upon by the Court to reject Sunny Farm's
constitutional challenge to the ordinance based on its reasonable relationship to the health, safety, and welfare of the community.8"
2. Certificatesof PublicNecessity. -The EQB is given the duty
to assist in the implementation of the plan through the issuance of
certificates of public necessity for the establishment of hazardous
waste treatment or disposal facilities.86 The certificate is obtained
from the EQB following the issuance of, and in addition to, all other
necessary permits from DER and relevant federal agencies. 87 The
EQB is authorized to issue the certificates as warranted by (1) the
extent to which the facility is in conformance with the plan, (2) the
impact of the proposed facility on adjacent populated areas through
which waste is transported, (3) the impact of the facility on the
health, safety, finances, and local planning of the municipality in
which it is to be located, and (4) the extent to which the facility has
been the subject of a public participation program in which citizens
have had a meaningful opportunity to participate in all phases of the
site selection process, including evaluation of alternative sites or
88
technologies, siting criteria, and social-economic assessment. Issuance of a certificate of public necessity to hazardous waste facilities
effectively suspends and supersedes "any and all local laws that
would preclude or prohibit the establishment of a hazardous waste
81. 95 York Legal Rec. 31 (Pa. C.P. 1981), appealpending, 308 C.D. 1982.
82. Id at 33.
83. Id at 34.
84. Id .25 miles is the equivalent of 440 yards.
85. The court also found against the operator on his claims that the ordinance was (1) beyond the municipality's authority under the Second Class Township Code, (2) pre-empted by
Act 97, (3) unconstitutionally vague and confiscatory, and (4) unenforceable as being more
stringent than DER requirements. Id See Greene Twp. v. Kuhl, 32 Pa. Commw. Ct. 592, 379
A.2d 1383 (1977) (municipal zoning cannot set geological or engineering standards stricter
than those established by DER but local restrictions may be based on aesthetics, population
density, or accessibility).
86. PA. STAT. ANN. tit. 35, § 6018.105(f) (Purdon Supp. 1981).
87. Id
88. Id § 6018.105(0(3).

treatment or disposal facility" at the subject site.89 Act 97 has no
provision, however, for the issuance of a certificate to a hazardous
waste storage facility, nor are municipal or residual waste facilities
eligible for such treatment. 90
The provisions of Act 97 dealing with the certificate of public
necessity raise many questions. First, Act 97 does not expressly require that a certificate be obtained or that hazardous waste facilities
be generally consistent with the plan. Although an argument could
be made that the certificate is mandatory, the function of a certificate
of public necessity appears to be to provide an optional mechanism
whereby a facility operator could obtain exception from local regulation. This would imply, however, that local regulation may not
otherwise be preempted. Moreover, the procedure for obtaining a
certificate is particularly burdensome and unattractive to the facility
developer.
Second, a certificate obtained pursuant to Act 97 suspends local
regulation, but the suspension applies only to local ordinances that
"would preclude or prohibit the establishment" 9' of a hazardous
waste facility are suspended by Act 97, impliedly leaving localities
free to regulate limited types of operational aspects of hazardous
waste sites.
Third, the Act does not require that the plan be finalized until
two years following the Act's effective date.9 2 If a certificate is
needed to commence operations, for example, if a local municipality
has adopted a facially acceptable ordinance for harassment purposes, operation of a hazardous waste site could face a two-year delay. Alternatively, the preliminary siting criteria, to be promulgated
within six months by DER, may govern until the plan is actually
adopted.9 3
Finally, DER does not appear to have been given any independent authority or duties to implement the plan. Curiously, implementation is left to EQB, which has a limited staff and less
expertise than DER. 94 Furthermore, only certificates of public necessity (and not DER permits) must be inter-related with the plan.
89. PA. STAT. ANN. tit. 35, § 6018.105(h) (Purdon Supp. 1981). At a minimum, the certificate would over-ride local zoning. Id But see Kavanagh v. London Grove Twp., 33 Pa.
Commw. Ct. 420, 382 A.2d 148, afl'd, 486 Pa. 133, 404 A.2d 393 appeal dismissed, 444 U.S.
1041 (1979) (local zoning not pre-empted by Act 241).
90. If the Pennsylvania General Assembly intended to allow the siting of facilities in the
face of unreasonably restrictive local regulations, it is difficult to see why the certificate is not
also available to these types of facilities.
91. PA. STAT. ANN. tit. 35, § 6018.105(h) (Purdon Supp. 1981).
92. See supra notes 67, 68.
93. This issue becomes increasingly academic as the two year deadline approaches and
DER has yet to finalize its program for issuing permits under Act 97, much less complete the
plan so that EQB can issue certificates.
94. PA. STAT. ANN. tit. 35, § 6018.105 (Purdon Supp. 1981).

Nevertheless, DER will likely take an important advisory role to the
the prelimiEQB, and has already indicated an intent to implement
95
process.
permitting
the
through
criteria
nary siting
C. GeneralManagement Requirements-RCRA Conformity
The basic standards relating to the handling of hazardous waste
are found under Article IV of Act 97. First, no person or municipal-

ity may store, transport, treat, or dispose of hazardous waste within
the Commonwealth unless authorized by the DER rules and regulations. 96 A permit is required to own or operate a hazardous waste
facility,9 7 and a license is required to
storage, treatment, or disposal
98
transport hazardous waste.
Second, in addition to imposing a general operation standard of

operation for TSDF's, a provision of particular significance to private litigants imposes absolute liability for harm resulting from the
storage, transportation, treatment, and disposal of hazardous waste
whether or not the activities were conducted prior to the enactment
of the Act.99 The potential ex postfacto effect of the strict liability
provision and the tendency to impose today's standards on yesterday's activities promises to make this one of the more controversial
provisions of the legislation.
Additional Article IV standards enable Pennsylvania to achieve
conformity with the federal RCRA program relating to generators,
transporters, and owners and operators of hazardous waste
TSDF's.1° Article IV makes it unlawful for any person or municipality who generates, transports, or stores hazardous waste "to transfer" such waste without compliance with DER regulations and any
95. See II PA. ADMIN. BULL. at 1418 (April 25, 1981).
96. PA. STAT. ANN. tit. 35, § 6018.401(a) (Purdon Supp. 1981).
97. Id
98. Id
99. Id § 6018.401o(b) provides,
The storage, transportation, treatment and disposal of hazardous waste are hereby
declared to be activities, which subject the person carrying on those activities to liability for harm although he has exercised utmost care to prevent harm, regardless
whether such activities were conducted prior to the enactment hereof.
In City of Philadelphia v. Stepan Chemical Co., No. 81-0851 (E.D. Pa., Aug. 4, 1982), the City
contended that waste generators who contract with a third party for disposal were subject to
strict liability for the cleanup of their waste unlawfully disposed of by those third parties at the
City's Enterprise Avenue disposal site. The court disagreed and held that the quoted provision
did not apply to generators who do not themselves dispose of the waste. This decision was
reached on defendants' motion for judgment on the pleadings, and additional counts against
the defendants, including a CERCLA count and several common-law counts, were not
dismissed.
100. The Pennsylvania statute differs from RCRA by including all of the requirements
relating to these activities in one section, PA. STAT. ANN. tit. 35, § 6018.403(b) (Purdon Supp.
1981), rather than separating them into three separate categories. See 42 U.S.C. § 6922-6924
(1976 and Supp. III 1979) (requiring standards applicable to generators, standards applicable
to transporters, and standards applicable to owners and operators of hazardous waste
TSDF's). While some of the requirements under RCRA are similar for each category, Act 97's
consolidation of all the requirements in one section is unnecessarily confusing.

applicable permit, license, or order issued by DER.'
Any person
or municipality engaging in generation, transportation, or storage, or
the treatment or disposal of hazardous waste, must meet the following requirements of Article IV: (1) maintenance of records to identify quantities of waste generated, significant constituents thereof,
method of transportation and disposition, and source and delivery
points; (2) use and labelling of appropriate containers; (3) furnishing
information on the general composition of the hazardous waste to
the person transporting, treating, storing, or disposing of the waste;
(4) use of a manifest system and transportation in accordance with
the manifest; (5) submission of reports required by DER listing the
quantities of hazardous waste generated during a particular time and
the method of disposal; (6) compliance with the rules and regulations
of DER and the Pennsylvania Department of Transportation in connection with transportation activities; (7) treatment, storage, and disposal of hazardous waste in accordance with DER's regulations,
permits, and orders; (8) development and implemention of contingency plans to minimize and abate hazards; (9) maintenance of operation, training, personnel, and financial responsibility necessary for
safe storage, treatment, or disposal operations; and (10) notification
to DER and the affected municipality of any spill in accordance with
a contingency plan approved by DER, and the taking of immediate
steps to contain and clean up the spill.' 0 2
Two additional provisions will affect the management of hazardous waste under Act 97. First, hazardous waste generators
should note DER's authority to require submission of a plan for
DER approval of disposal of hazardous waste prior to transfer, treatment, or disposal."°3 DER's authority to require plans is discretionary. Second, the Act directs the EQB to adopt regulations to provide
for proof of financial responsibility of owners or operators of hazardous waste storage, treatment, and disposal facilities, to assure that
these persons are able to afford closure and post-closure monitoring
as well as sudden and non-sudden accidental occurrences.1°4
Act 97's hazardous waste management requirements are being
generally implemented through the regulations currently being
promulgated by the EQB. In addition to the regulations governing
identification and listing of wastes, EQB has adopted requirements
for generators, transporters, and TSDF's including, as to the latter,
101. PA. STAT. ANN. tit. 35, § 6018.403(a) (Purdon Supp. 1981).
102. Id § 6018.403(a),(b). These requirements are in the process of being implemented
through regulations being promulgated by EQB. See 25 PA. ADMIN. CODE §§ 75.262-75.267
(Shepard's 1982).
103. PA. STAT. ANN. tit. 35, § 6018.403(c) (Purdon Supp. 1981).
104. Id § 6018.596.

general operating requirements and permitting procedures."°5 Final
0 6
TSDF design criteria have also been published in proposed form.
Pennsylvania's hazardous waste program, to date, has satisfied
EPA's phase I interim authorization requirements. 0 7 The authority
to issue permits to TSDF's in lieu of the federal permits for such
facilities (phase II) has not yet been granted, notwithstanding the

promulgation of state permitting procedures. Until this authority is
granted, TSDF's will continue to be subject to both federal and state
permitting requirements.
E.

Transition Scheme

Act 97 addresses the status of existing as well as new hazardous
waste storage and treatment facilities. Facilities in existence on the
Act's effective date may continue to operate if the owner or operator
has complied with the requirements relating to notification of hazardous waste activities, has made an application for a permit, and
operates without causing or creating a risk of a health hazard, a public nuisance, or an adverse effect upon the environment. 0 8 Operators must obtain a permit within two years after the date of
enactment of Act 97.109 Within this time, transporters must have obtained a new license." 0 A transition scheme is not provided for disposal facilities, apparently because all disposal facilities in existence
on the effective date of Act 97 should have received permits under
Act 241. No permitting requirement applied to transporters under
Act 241, nor was DER uniformly issuing permits to treatment facilities under the prior legislation.
105. The generator regulations are codified at 25 PA. ADMIN. CODE § 75.262 (Shepard's
1982). Transportation requirements appear at 25 PA. ADMIN. CODE § 75.263 (Shepard's 1982).
TSDF requirements are found at 25 PA. ADMIN. CODE §§ 75.264, 75.265 (Shepard's 1982).
106. 11 PA. ADMIN. BULL. 3157 (Sept. 12, 1981). These proposed regulations were accepted, with modifications, by EQB in February, 1982, and have since been adopted. 12 PA.
ADMIN. BULL. 2981 (Sept. 4, 1982).
107. 11 PA. ADMIN. BULL 3157 (Sept. 11, 1981).
108. PA. STAT. ANN. tit. 35, § 6018.404 (Purdon Supp. 1981). The state's "interim status"
seems to apply strictly to the facility and not to the owner or operator, which allows changes in
ownership of qualifying facilities without a formal permit change or reissuance. By comparison, EPA regulations require notification to EPA ninety days prior to changes in ownership or
operational control. 40 C.F.R. § 122.23(c)(4) (1981).
109. PA. STAT. ANN. tit. 35, § 6018.6104(a) (Puidon Supp. 1981).
110. Id DER may be unable to issue the necessary permits or licenses by the statutory
deadline. If so, either new legislation or permitting by rule, i.e., a regulation that grants permits or licenses to a general class of facilities or transporters, may be needed to avoid closing
down the industry. A less desirable option is the entry by DER of consent orders for each
facility or transporter, avoiding prosecution by DER for operating without authority. See 25
PA. ADMIN. CODE § 75.263(c) (Shepard's 1982) for licensing regulations. Finally, the Commonwealth may itself be susceptible to suit for failing to put the necessary permitting program
into effect in a timely fashion.

F

Applications and Permits.

Article V contains the general permitting requirements applicable to all types of solid waste activities and contains special provisions for hazardous waste facilities and transporter licensing."'I
Article V also outlines standards for permit denial, modification,
revocation, and suspension," i2 including a new and unique provision
allowing for consideration of an applicant's compliance history with
the environmental laws of the Commonwealth, the federal government, and other states. 1 3 Advisory municipal and county review of
permit applications is incorporated in Article V. 4 Most solid waste
facilities and hazardous waste transporters will be required to post a
bond, payable to the Commonwealth, prior to the commencement of
operations.'
A provision requiring notification of hazardous waste
activity is also included in Article V. 6 Of particular interest to the
regulation of hazardous waste are the provisions governing county
and municipal review of permit applications and comprehensive
bonding of permittees. 7
1. County and Munic6val Review. -A much debated provision
requiring approval of hazardous waste disposal facilities by the affected county is omitted from the final version of the legislation.18
Instead, the county and "host municipality" will have the opportunity to review all permit applications for all types of hazardous and
nonhazardous waste facilities and recommend to DER conditions,
revisions, or disapproval of the permit upon identification of specific
cause.' 19 If DER disagrees with the recommendations of the localia justification
ties, DER must publish in the Pennsylvania Bulletin
20
for over-riding the county's recommendations.1
The county's right to comment is waived if DER has not reAlthough the
ceived comments from the county within sixty days.'
statute does not identify when the sixty day period begins, DER
11l. The permit regulations appear at 25 PA. ADMIN. CODE § 75-265(z) (Shepard's 1982)
and include requirements applicable to interim status facilities.
112. PA. STAT. ANN. tit. 35, § 6018.503 (Purdon Supp. 1981).
113. PA. STAT. ANN. tit. 35, §§ 6018.502, 6018.503 (Purdon Supp. 1981).
114. Id §6018.504.
115. Id § 6018.505. See supra notes 62-65 and accompanying text.
116. Id § 6018.501(c).
117. Id §6018.504.
118. H.B. 1840, Printer's No. 2396, 163d Sess. (1979), section 504 ("approval by governing
body") provided as follows: "No permit or license for the disposal of hazardous waste shall be
granted without the written consent or approval of the governing body of the county in which
the proposed disposal site is located."
119. PA. STAT. ANN. tit. 35, § 6018.504 (Purdon Supp. 1981).
120. Id The statute does not mention any requirement to respond to the host municipality's recommendations. Although the provision only allows the opportunity to comment, it is
still entitled "approval by governing body" in the legislation as enacted. See supra note 118.
121. PA. STAT. ANN. tit. 35, § 6018.504 (Purdon Supp. 1981).

must notify the county and municipality of the filing of an application.' 22 Presumably the sixty day period begins on the date of filing.
Furthermore, Act 97 does not provide a procedure to allow the
nor does it
county to comment on modifications to an application
23
comments.'
its
amend
to
county
expressly permit the
2. Bonds. -Regulations preceding the enactment of Act 97 required solid waste facilities to post a bond with DER, payable to the
Commonwealth. ' 24 The authority for this bonding requirement was
not Act 241. Recourse to DER's powers and duties under the Clean
Streams Law justified bonding of solid waste facilities. 125
Act 97 provides an independent basis for a broader bonding requirement applicable to the operator of any municipal or residual
waste processing or disposal facility or a hazardous waste storage,
treatment, or disposal facility for which a permit is required, with the
of municipalities operating non-hazardous waste landexception
fills. 126 The bond is conditioned upon compliance by the operator
with Act 97,127 the Clean Streams Law,'12 the Surface Mining Conservation and Reclamation Act, 129 the Air Pollution Control Act' 30
and the Dam Safety Act.13 ' The amount of the bond, which amount
must be at least $10,000, is based upon the total estimated cost of
completing final closure of the hazardous waste site in accordance
with the permit.' 3 2 These measures as are necessary to prevent adverse effects upon the environment. Additional bond amounts may
be required by DER as necessary to meet the requirements of the
Act. 13 3 Liability on the bond exists for the duration of the operation
and for a period of up to ten years after final closure.' 3 4 The bond
may be either in the form of collateral or secured by a corporate
surety. A collateral bond is also required for a license to transport
hazardous waste. 135 The amount, subject to a $10,000 minimum, is
122. PA. STAT. ANN. tit. 35, § 6018.502(g) (Purdon Supp. ]98 1).
123. DER maintains that certain permit or license modifications are subject to county and
municipal review. See I I PA. ADMIN. BULL. 3075 (Sept. 5, 1981).

124.

25 PA. ADMIN. CODE § 101.9 (Shepard's 1982). This regulation is still in effect.

125.

PA. STAT. ANN. tit. 35, § 691.5 (Purdon Supp. 1981).

126.

Id § 6018.505. The bond may be amended to cover changes in the facility permit.

127.
128.
129.

PA. STAT. ANN. tit. 35, §§ 6018.101-6018.1003 (Purdon Supp. 1981).
PA. STAT. ANN. tit. 35, §§ 691.1-691.702 (Purdon Supp. 1981).
PA. STAT. ANN. tit. 52, §§ 1396.1-1396.25 (Purdon Supp. 1981).

130.
131.
132.

PA. STAT. ANN. tit. 35, §§ 4001-4015 (Purdon Supp. 1981).
PA. STAT. ANN. tit. 35, §§ 693.1-693.792 (Purdon Supp. 1981).
Id § 6018.505.

133.
134.

Id
Id

Id

135. Id § 6018.505(e). Several hazardous waste transporters have challenged DER's
bonding schemes for transporters. Chemclene Corp. v. Commonwealth of Pa., Dep't. of Envtl.
Resources, EHB Docket No. 81-168-M (1981), appeal filed October 30, 1981. Among the contentions raised are that the scheme is (1) pre-empted by CERCLA, (2) violative of due process,

to be determined by DER.'3 6
G. Enforcement and Remedies
The description of unlawful conduct, severe penalties, and
wide-ranging enforcement tools available to DER under Article VI
of Act 97137 are among its most significant advances over the meager
counterparts in Act 241.138 For example, civil and criminal penalties
may be imposed for violations of Act 97, in amounts up to $500,000
per day for certain criminal hazardous waste related violations. 139 In
addition, violators may be liable for the cost of abating pollution
resulting from their violations.'"t DER may also issue administrative enforcement orders, including oral orders to persons engaged in
hazardous waste treatment or disposal activities that jeopardize the
42
4
public health, safety, or welfare,' ' as well as seek injunctive relief
and the forfeiture of contraband. 43 To aid in enforcement efforts,
DER is given the right to enter any solid waste facility to conduct
inspections and official investigations, and to take samples.'" DER
may also procure a search warrant, upon probable cause, to enter
any other property for the purposes of official investigations. 4
Unlawful Conduct-Exceptionsfrom Generator Liability Article VI identifies a variety of activities that are unlawful under
the Act.'" Of particular interest to persons engaged in hazardous
I

(3) not the subject of properly promulgated regulations, and (4) violative of the commerce
clause of the federal constitution.
136. Id
137. Id §§ 6018.601-6018.607.
138. For example, under Act 241 the maximum fine was $300 per day per offense.
139. PA. STAT. ANN. tit. 35, § 6018.606(g) (Purdon Supp. 1981). The fine of up to
$500,000 may be imposed on a person who "intentionally, knowingly or recklessly stores,
transports, treats, or disposes of hazardous waste" and whose acts cause "pollution, a public
nuisance or bodily injury." Id Section 6018.606 details a graduated scale of criminal penalties that can be assessed, depending on the nature of the violation. Id
140. Id § 6018.613.
141. Id § 6018.602.
142. Id § 6018.607.
143. Id § 6018.614.
144. Id § 6918.608.
145. Id § 6018.609.
146. It shall be unlawful for any person or municipality to:
(1) dump or deposit, or permit the dumping or depositing, of any solid waste onto
the surface of the ground or underground or into the waters of the Commonwealth, by any means, unless a permit for the dumping of such solid wastes has
been obtained from the department; provided, the Environmental Quality
Board may by regulation exempt certain activities associated with normal farming operations as defined by this act from such permit requirements.
(2) Construct, alter, operate or utilize a solid waste storage, treatment, processing or
disposal facility without a permit from the department as required by this act or
in violation of the rules or regulations adopted under this act, or orders of the
department, or in violation of any term or condition of any permit issued by the
department.
(3) Burn solid wastes without a permit from the department.
(4) Store, collect, transport, process, treat, or dispose of, or assist in the storage,

waste management is section 610(8) of Act 97, which makes it unlawful to "transfer" hazardous or residual waste that is at any time
subsequently by any person: (1) dumped, deposited, or discharged
into the surface of the earth, underground, or into the waters of the
Commonwealth without a permit; or (2) stored, treated,
processed,
47
disposed of, or discharged by a non-permitted facility.'
On its face, section 610(8) subjects a hazardous waste generator
to liability for unlawful disposal of hazardous waste transferred to
another person even if the generator complied with DER's manifest
system and took all reasonable precautions to assure that the hazardous waste was transported by a licensed transporter and disposed of
at a permitted facility; however the harshness of section 610(8) is
mitigated by the civil and criminal penalty provisions of the Act. A
generator will not be assessed a civil or criminal penalty if he has
complied with DER's regulations concerning generation, treatment,
transportation, storage, and disposal of hazardous waste. 148 A generator may be subject to vicarious liability, both civil and criminal,
for certain violations beyond his control. 49 Furthermore, the Act
does not impose a statutory limitation
on the transferor liability of
50
persons other than generators.1
collection, transportation, processing, treatment, or disposal of, solid waste contrary to the rules or regulations adopted under this act, or orders of the department, or any term or any condition of any permit, or in any manner as to create
a public nuisance or to adversely affect the public health, safety and welfare.
(5) Transport hazardous waste without first having obtained a license from the department to conduct such transport activities.
(6) Transport or permit the transportation of any solid waste to any storage, treatment, processing or disposal facility or area unless such facility or area possesses
a permit issued by the department to accept such wastes, or contrary to the rules
or regulations adopted under this act, or orders of the department, or in such a
manner as to adversely affect or endanger the public health, safety and welfare
or environment through which such transportation occurs.
(7) Refuse, hinder, obstruct, delay or threaten any agent or employee of the department in the course of performance of any duty under this act, including, but not
limited to, entry and inspection under any circumstances.
(8) Consign, assign, sell, entrust, give or in any way transfer residual or hazardous
waste which is at any time subsequently, by any such person or any person;
(i) dumped or deposited or discharged in any manner into the surface of the
earth or underground or into the waters of the Commonwealth unless a
permit for the dumping or depositing or discharging of such residual or
hazardous waste has first been obtained from the department, or
(ii) stored, treated, processed, disposed of or discharged by a residual or hazardous waste facility unless such facility is operated under a permit first
obtained from the department.
(9) Cause or assist in the violation of any provision of this act any rule or regulation
of the department, any order of the department or any term or condition of any
permit.
Id § 6018.610.
147. Id § 6018.610(8).
148. Id §§ 6018.605, 6018.606(i). None of the qualifying provisions of these sections apply to residual waste.
149. Id For example, a generator of hazardous waste may be liable for a transporter's
failure to comply with the Act.
150. A limited form of vicarious liability for environmental harm was approved by the
Pennsylvania Supreme Court in National Wood Preservers, Inc. v. Commonwealth of Pa.,

2. Enforcement -The Act authorizes DER to engage in several enforcement actions. Civil and criminal penalties promise to be
particularly important in deterring unlawful hazardous activities.
Innovative provisions regarding oral enforcement orders and presumptions of liability also apply particularly to hazardous waste. 5 '
a. Civil penalties.-- Civil penalties up to $25,000 per offense
may be assessed against any "person"' 52 for violations of the Act, or
any rule, regulation, order, or permit issued by the Department.
1 53
Each day of a continued violation constitutes a separate offense.
In determining the amount of the penalty, DER is required to consider, inter alia, the willfulness of the violation, damage to the natural resources of the Commonwealth, the cost of restoration and
abatement, and savings resulting to the violator as a consequence of
the violation. I 4 A penalty may be assessed, however, whether or not
the violation was willful or negligent.' 5 5 A civil penalty is
mandatory if a violation leads to the issuance of a cessation order or
"occurs after the release of security for performance. "156
An alleged violator has thirty days from notification of the proposed amount of the penalty to pay or contest the penalty before the
EHB.' 5 7 Failure to appeal within thirty days results in a waiver of
all legal rights to contest the violation or the amount of the

penalty. 1-58
b. Criminalpenalties.-The Act provides for a broad range of
criminal penalties upon conviction of any person or any municipality of a violation of any statutory provision, rule, regulation, order,
or permit.' 59 The penalties range from a $100 fine for a summary
Dep't. of Envtl. Resources, 489 Pa. 221, 414 A.2d 37 (1980), in which a successor property
owner was found liable for remedying groundwater pollution under the Clean Streams Law,
PA. STAT. ANN. tit. 35, § 691.316 (Purdon Supp. 1981), although a prior owner caused the
pollution. Section 6018.610(8) would go far beyond the holding of the court or the provision
of the Clean Streams Law at issue in National Wood Preservers.
151. The statute of limitations for any action for civil or criminal penalties is twenty years
from the date of discovery of the offense. There is no limitation on the other remedies provided by the Act. 35 PA. STAT. ANN. tit. 35, § 6018.617 (Purdon Supp. 1981).
152. Id § 6018.103. "Person" includes corporate and municipal entities, and, for purposes of those provisions imposing fines or penalties, includes corporate officers and directors.
153. Id § 6018.605.
154. Id
155. Id An early version of the legislation included express authority to assess civil penalties without fault. See H.B. 1840, Printer's No. 2263, 163d Session (1979) ("Such a [civil]
penalty may be assessed whether or not the violation was willful, negligent or without fault").
156. PA. STAT. ANN. tit. 35, § 6018.605 (Purdon Supp. 1981).
157. Id
158. Id
159. (a) Any person, other than a municipal official exercising his official duties, or
any municipality who violates any provision of this act, the rules and regulations of
the department, or any order of the department, or any term or condition of any
permit upon conviction thereof in a summary proceeding, shall be sentenced to pay a

conviction to a $500,000 fine for a first degree felony conviction.' 60
fine of not less than $100 and not more than $1,000 and costs and, in default of the
payment of such fine and costs, to undergo imprisonment for not more than 30 days.
(b) Any person other than a municipal official exercising his official duties who
violates any provision of this act, any rule or regulation of the department, any order
of the department, or any term or condition of any permit, shall be guilty of a misdemeanor of the third degree and, upon conviction, shall be sentenced to pay a fine of
not less than $1,000 but not more than $25,000 per day for each violation or to imprisonment for a period of not more than one year, or both.
(c) Any person other than a municipal official exercising his official duties
who, within two years after a conviction of a misdemeanor for any violation of this
act, violates any provision of this act, any rule or regulation of the department, any
order of the department, or any term or condition of any permit shall be guilty of a
misdemeanor of the second degree and, upon conviction, shall be sentenced to pay a
fine of not less than $2,500 nor more than $50,000 for each violation or to imprisonment for a period of not more than two years, or both.
(d) Any person or municipality that knowingly:
(1) transports any hazardous waste to a facility which does not have
a permit under this act to accept such waste for storage, treatment or disposal; or
(2) makes any false statement or representation in any application
label, manifest, record, report, permit or other document relating to hazardous waste generation, storage, transportation, treatment or disposal,
which is filed, submitted, maintained or used for purposes of compliance
with this act or any municipality which knowingly stores, treats or disposes
of any hazardous waste without having obtained a permit for such storage,
treatment or disposal;
shall be guilty of a misdemeanor of the third degree and, upon conviction, shall be
sentenced to pay a fine of not less than $1,000 but not more than $25,000 per day for
each violation.
(e) Any person or municipality that within two years after a conviction of a
misdemeanor for any violation of this act, commits a violation of subsection (d), shall
be guilty of a misdemeanor of the second degree and upon conviction, shall be sentenced to pay a fine of not less than $2,500 nor more than $50,000 for each violation
or to a term of imprisonment of not less than two years, but not more than 20 years,
or both.
(f) Any person who stores, transports, treats, or disposes of hazardous waste
within the Commonwealth in violation of section 401, or in violation of any order of
the department shall be guilty of a felony of the second degree and, upon conviction,
shall be sentenced to pay a fine of not less than $2,500 but not more than $100,000
per day for each violation or to imprisonment for not less than two years but not
more than ten years, or both.
(g) Any person who intentionally, knowingly or recklessly stores, transports,
treats, or disposes of hazardous waste within the Commonwealth in violation of any
provision of this act, and whose acts or omissions cause pollution, a public nuisance
or bodily injury to any person, shall be guilty of a felony of the first degree, and upon
conviction, shall be sentenced to pay a fine of not less than $10,000 but not more than
$500,000 per day for each violation or to a term of imprisonment of not less than two
years, but not more than 20 years, or both.
(h) Each violation for each separate day and each violation of any provision of
this act, any rule or regulation of the department, any order of the department, or
term and condition of a permit shall constitute a separate and distinct offense under
subsection (a), (b), (c), (d) and (e).
(i) With respect to the offenses specified in subsection (a), (b), (c) and (f), it is
the legislative purpose to impose absolute liability for such offenses. However, a generator who has complied with section 403 shall not be held criminally liable under
this section if wastes have been transported in compliance with all applicable provisions of this act and the regulations promulgated and licenses issued thereunder, and
provided that such wastes have been accepted by a facility designated in accordance
with section 403(b)(6).
(j) With respect to the offenses specified in subsections (a), (b), (c), (d), (e), (f)
and (g), it is the legislative purpose to impose liability on corporations.
Id § 6018,606. A "municipal official" performing official duties is not subject to criminal
liability under §§ 606(a), (b), (c). Act 97 does not, however, provide a definition of "municipal
officials."
160. Id

The doctrine of absolute liability is applicable to all offenses under
6
Act 97, other than those violations requiring specific intent.' '
c. Oral enforcement orders.-To underscore the immediacy of
certain kinds of harmful hazardous waste activity, Act 97 provides
DER with a unique and powerful enforcement tool-the oral enforcement order. DER may orally order any person or municipality
"to immediately suspend or modify hazardous waste treatment or
disposal activities when he [sic] determines that continued operation
will jeopardize public health, safety or welfare." 62 The order, which
must be put in writing by DER within two business days, may also
require remedial actions to be taken to prevent harm.' 6 3 In the absence of any further guidelines, however, the regulated community is
left in the dark regarding who has the authority within DER to issue
oral orders and what circumstances may "jeopardize public health,
safety, or welfare."
3. The 2,500 Feet Presumption.-In an apparent attempt to
partially overcome problems of proof associated with demonstrating
the source of groundwater contamination from hazardous waste, Act
97 provides that all damages, contamination, or pollution within
2,500 feet of the perimeter of an area where hazardous waste activities have been carried out are presumed to be the fault of the person
or municipality engaging in such activities." 4 No proof of fault,
negligence, or causation need be shown.' 6 5 The 2,500 feet presumption may be overcome by clear and convincing evidence that the person or municipality did not contribute to the damage,
166
contamination, or pollution.
While the title of section 61 1-"presumption of law for civil and
administrative proceedings"-suggests that the 2,500 feet presumption is applicable only to enforcement proceedings brought by DER,
the language of the provision is certainly broad enough to enable it
to be used in civil actions brought by private litigants or by municipalities seeking the recovery of nuisance abatement costs under the
67
authority of the Act.'
161. Id § 6018.606(i). Sections 606(d), (e), and (g) require specific intent.
162. Id § 6018.602(d). The original draft of § 602(d) granted the authority to issue oral
enforcement orders to "the Department of Environmental Resources' Inspector." H.B. 1840
Printer's No. 3149, 163d Session (1979), § 6018.602(d). "He" in the final version of § 602(d)
probably refers to DER inspectors. The author is unaware of any comparable section in other
Pennsylvania environmental statutes.
163. Id Orders, of course, may also be issued in writing first.
164. Id §6018.611.
165. Id
166. Id
167. Municipalities may bring an action under Act 97 to abate a public nuisance. Id
§ 6018.613. Private citizens are limited to intervening in actions brought by DER under Act
97, id § 6018.615, but retain common-law causes of action in nuisance. Id § 6018.607.

V.

Conclusion

Pennsylvania has one of the most stringent and comprehensive
68
hazardous waste regulatory programs of any state in the nation.
With Act 97's variety of enforcement tools, strict liability standards,
and authority for cradle-to-grave monitoring of hazardous waste activity, the hazardous waste industry may be the most heavily regulated industry in the Commonwealth. 69 The strict regulation of the
solid waste industry is largely a result of public demand for close
scrutiny of the industry in light of such well-publicized situations as
Love Canal, in the Niagara Falls area of New York. Act 97 and the
regulations promulgated pursuant to the Act will also virtually assure that EPA will grant final authorization under RCRA to regulate
solid waste in Pennsylvania.
We live in a society that demands high level technology and
sophisticated goods and services, the price of which has been an
ever-expanding stream of complex chemicals and often hazardous
waste products. Consequently, an effective and safe method of dealing with hazardous waste is more important than ever. As resource
recovery and re-use technology advance, the prospect brightens for
reducing the waste stream feeding land disposal sites, which are the
most highly visible and potentially damaging forms of hazardous
waste management facilities. Similarly, as the cost of conventional
treatment and disposal rises in response to increasing regulation, industry will doubtlessly seek manufacturing alternatives to reduce the
size and hazard of its waste stream. In the meantime, however, conventional waste handling practices are still needed. Although one of
Act 97's stated purposes is to "encourage the development of resource recovery as a means of managing solid waste, conserving resources, and supplying energy," 7 0 the hazardous waste provisions of
the Act do not expressly reflect this goal.
Whether Act 97's hazardous waste planning, certification, and
permitting procedures offer the flexibility necessary to allow and
168.

The penalty provisions of Act 97 are by far the most stringent nationwide. See NA-

TIONAL CONFERENCE OF STATE LEGISLATURES HAZARDOUS WASTE MANAGEMENT: A SURVEY OF STATE LAWS 1976-1980 (UPDATE) at 1-25.
169. Use of Act 97 as an enforcement tool extends even beyond the grave. In City of

Philadelphia v. Stepan Chemical Co., No. 81-0851 (E.D. Pa. filed March 5, 1981), Philadelphia
sued a number of waste generators seeking, inter alia, all costs for cleaning up the City's Enterprise Avenue Landfill, at which hazardous wastes were allegedly disposed of unlawfully by
transporters with whom the generators had contracted for disposal services five to six years
prior to the enactment of Act 97. The City's fifth cause of action, which relied upon Section
401(b) of Act 97, PA. STAT. ANN. tit. 35, § 6018.401(b) (Purdon Supp. 1981), making persons
storing, transporting, treating, and disposing of hazardous waste subject to liability for harm
although such person "has exercised utmost care to prevent harm, regardless whether such
activities were conducted prior to the enactment hereof," id, was dismissed by the court on the
defendant's motion for judgment on the pleadings. See supra note 99.
170. PA. STAT. ANN. tit. 35, § 6018.102(2) (Purdon Supp. 1981).

foster favorable conditions for the operation of safe and effective
hazardous waste management facilities remains to be seen as Pennsylvania's hazardous waste program evolves.

